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JUSTICE AND RELIGION – 

CONVERGING OR PARALLEL PATHS?

I am very pleased and honoured to have been invited to give this year's lecture and I’m very grateful to you for your welcome.  

Starting a lecture by posing a question is a dangerous enterprise.  Civil servants may describe it as “courageous”, since too often “life is filled with wondrous questions and some very mediocre answers”.  I’m also aware of the astute observation, “that it may be that your whole purpose in life is simply to serve as a warning to others”.  I have, nonetheless, courageously posed a somewhat philosophical question for this evening’s address.  Prosecutors are, with some justification, rarely characterised as philosophical creatures.  More often as pragmatists and realists (on a good day!).

The Prosecutor has both, historically and in fiction, been portrayed as a figure of some suspicion and of doubtful merit.  Biblical portrayals of the Prosecutor characterise them consistently as unloved agents of the state, ranking marginally below the despised tax collectors of that time.  (A picture most potently portrayed in the description of the inquisitorial role of the magistrate, Pontius Pilot, as he abdicates responsibility for the absence of a prosecution case of any substance prior to the crucifixion.)

Literature and fiction also fail to deal a kind hand to those of us who follow this career.  From the Merchant of Venice to Rumpole of the Bailey, Prosecutors are portrayed as a pretty grim bunch.  More recently, in Hollywood and American televised fiction, they appear as somewhat hapless and straight-laced opponents (usually in ill-fitting suits) who stand against the flamboyant and talented defence lawyers of Hollywood legend.  Such works as Harper Lee’s magnificent “To kill a Mocking Bird” and the play and film “Twelve Angry Men” have laid a very poor foundation for any prospect of securing public empathy for Prosecutors generally.  

In short, popular culture has always loved the criminal defence lawyer or attorney.  They are the underdog, the plucky defenders of innocent accused.  In contrast, Prosecutors have long been depicted as over zealous, ambitious and hell bent on framing some poor, marginalised client.

Given the absence of any attractive or obvious role model from such sources I still remain slightly vague about precisely what it was that led me to a career in Prosecution.  Although I have not ruminated on the issue for long, the combination of the experience of being a victim of crime as a teenager and the frustration of the social injustice I witnessed around me during those years is what I think drove me to become involved in the pursuit of “justice”.  (A love of theatre and a wholly argumentative personality sealed my fate.)

What was to become obvious to me years later was that my early notions of justice would become subject to so many complex variables as I matured as a Prosecutor (and as a human being) that the simplistic notions with which I embarked upon this career now look somewhat stark and understandably naïve in retrospect.  The most startling discovery was the realisation that there is no clear dichotomy between victims and accused.  Many of those who appear as victims in our courts one day are the accused in a trial the next.  This phenomenon alone was enough to dismantle any crude notion that justice was all about retribution.  (That was a happy revelation.)  You may be relieved to hear, however, that it is not my intention to embark on a personal odyssey as to the compatibility of my function as a State Prosecutor and legal advisor to the Executive with my own personal religious beliefs.  When public figures do so there now appears to a rebuttable presumption that they doth protest too much.  There is also a (not utterly inaccurate) presumption that people who want to share their own religious views with you almost never want to share yours with them.

What I would like to do this evening is to consider briefly the extent to which the notion of justice as a legal concept coincides with religious values; to acknowledge that the concept of justice and its component parts are not a constant, unlike faith or belief, but are subject to change with the passage of time.  Finally I would like to look briefly at the evolution of public prosecution in Scotland with particular reference to its current stage of development.

At first blush the simple answer to whether the concept of justice at law is or can be compatible or coincide with any religious or divine equivalent is, probably, sometimes.  Our Law in Scotland is an organic instrument subject to incremental and subtle change and, on occasion, to radical reversal.  Its approximation to a higher or divine concept of justice may also wax and wane.  What is clear is that while our ancient Christian religion as well as the other great faiths are characterised at their core by their constancy and their longevity, comparatively speaking, justice is a fickle creature. 

Inevitably, the notion of whether the law or a legal system ever achieves a divine or flawless perfection will be subject to human analysis which, itself, may alter with the passage of time.  Whether it even aspires to do so can also be plagued by the subjective views of the various sections of the community it seeks to serve.

As Brooks Atkinson neatly observed,

“The humorous man recognises that absolute purity, absolute justice, absolute logic and perfection are beyond human achievement and that men have been able to live happily for thousands of years in a state of genial frailty.”

As this audience will be well aware, however imperfect, our law is a hugely powerful statement of who we are as a society.  If it is to be respected it must reflect the needs and values of the society it serves.  It is also capable of being a major source of social change.  Scotland’s criminal justice system has a long and proud history.  Our criminal justice system forms part of the vital fabric of this democracy but it is not a homogenous product, devoid of influence from other jurisdictions.  

It is, instead, a rich tapestry incorporating a strong ecclesiastical influence as well as features of jurisprudence from around Europe.  In the days when Scotland and England were at war the Barons sent their sons to the universities on the continent, to Leiden and Utrecht.  And they brought back the principles of Roman law, of Justinian and Gaius, which form the building blocks of the Scottish legal system.  We are rightly proud of a system based on principal and reason and our courts still look to 16th and 17th century writers such as Hume and McDonald to guide the development of our criminal law.  

More recently, the incorporation of the European Convention on Human Rights into our domestic law has brought with it further fresh thinking and new challenges to our traditional approaches.

Reflective of the degree of public interest, justice is also central to the political agenda. Since its inception, a significant proportion of the Scottish Parliament’s legislative programme has been devoted to justice matters. 

And yet, the Scottish Parliament has, so far, made changes to the criminal law only in discrete areas, such as the recent innovative legislation on Protection of Children, rather than tackling any more substantive law reforms.  This, in great contrast to criminal procedural law, where by the time the Criminal Proceedings Reform Bill has been enacted, almost no thread will have escaped substantial overhaul. 

Why this dichotomy? Well of course, in part, this is because of the nature of the body of Scots criminal law, still largely a body of common law crimes where considerable elements of substantive criminal law are based on shared moral principles; such a system perhaps more readily lends itself to naturally evolving construction. Thus the need for continual updating is avoided. 

When Moses read the inscription on a tablet of stone “thou shalt not steal”, he could scarcely have imagined that one day the prohibition would extend to the prevention of insider dealing. Moses may or may not have been perplexed, however, at a tablet declaring “thou shalt not fix a diet for trial until parties are fully prepared”.   

However had he kept up with his CPD and read the new Testament, he might have learned something from Matthew 25:  1-13 (parable of the wise and foolish virgins) and kept his wick well trimmed.

Even with its inherent flexibility there are however points in time when the moral and social justifications for crimes which are mala in se rather than mala prohibita requires detailed review.

Rape for example is one of the few common law, that is, non-statutory crimes which has been redefined over the years to evolve as societal attitudes have evolved, from the time when Baron Hume’s Commentaries on Scottish criminal law were first published in 1797.  The rule that a husband could not be guilty of the rape of his wife, other than being guilty “art and part” of, or as an accessory to, the rape of his wife by a third party, was stated by Hume and accepted by later legal commentators. 

The basis of the view, that on marriage the wife gave an irrevocable consent to sexual intercourse with her husband, (effectively becoming his property), was widely criticised, but was only revised in the 1980s.  Even then the changes to the law were a gradual process.  

In 1982 a rape charge was held to be relevant where the husband was living apart from his wife.  This was endorsed in another case in 1984, and finally in 1989 the principle was extended to cover those situations in which a husband forces sexual intercourse upon a wife with whom he is in fact cohabiting.  In the case from 1989 the court indicated that it was prepared to depart from the rule supported by Hume on the grounds that social conditions had changed since his time.

While the Appeal Court can make significant changes to the substantive law there are, nonetheless, limits.  Does the current law on rape, for example, still represent an appropriate vehicle as the test for one of our most heinous crimes?  

Is it for the Parliament rather than the courts to determine how far reaching any such changes should be?  To what extent does the lack of respect for the sexual autonomy of another and the growing recognition of this fundamental issue bring the law closer to Christian values?

Irrespective of how pristine, contemporary or useful the substantive law may be, it requires a structure, a system and implementation to give it life and meaning.  Indeed one of the clearest statements of the right to a fair and impartial trial is contained in Stalin’s constitution of the Soviet Republic from 1936.  There can be no more compelling an example how the concept of justice cannot be achieved by fine words alone.

As Earl Warrell noted, 

“It is the spirit and not the form of law that keeps justice alive.”

In the application of the law, the quite distinct segments or divisions of our criminal justice system engage in diverse activities which may have different interim objectives but all claim an overarching consensus of a desire to achieve justice.  So, for example, the investigation by the police involves a quest to ascertain the truth of any criminal allegation and the identity of the culprit.  Prosecution combines that quest with other now more complex variables which are also evident in the sentencing process.  The court process, at first instance, is a fact finding tribunal with the objective of achieving the resolution of a dispute through a balanced and fair approach and within a framework set by law.

In sentencing, the court takes on the quite distinct function of punishment – the justification for which is now more complex than it has ever been.  It is quite clear therefore that while people refer to the criminal justice system as a system, it is in fact a loose ecology of independent parts with distinct interim objectives under the overarching desire to achieve a fair and just end.

The concept of justice is sometimes used synonymously with the emergence of truth rather than fairness and often as a term to describe the restoration of equilibrium in society where some trauma or wrongful act has disturbed its precious balance.  

It may be tempting to suppose that the first use of the concept is one which could be more readily aligned with Christian or other religious values but the quest for truth and its achievement are not unqualified objectives of our justice system.  Indeed, the emergence of the truth may not be compatible with such values if the truth is only achieved through the use of violence or torture, or by exploitation of vulnerability of individuals to pressure.   

The justice process can therefore be frustrating for those who seek an absolute, unqualified public revelation of the truth.  In many cases the evidence of what the Prosecution can establish happened falls short of what actually happened.  Nevertheless, the compromise may represent a fair and just disposal of the case taking into account the law, the flaws in the evidence or the gaps which may exist in the proof of the matter in question.

It is not therefore the role of the court to pursue a pre-determined course in any case in order to ascertain truth.  In its enterprise, the truth may well be excluded from the courts consideration if, for example, the evidence supporting the proof of a fact was obtained unfairly.  Our adversarial system of justice in Scotland is set within a structure of rules of evidence and procedure designed to ensure that only evidence which meets appropriate standards will be admitted.  This may require the exclusion of evidence which would have a bearing on the matter under consideration.  Thus, as a general rule, hearsay evidence will be excluded from consideration by the court.  In a similar way, the presence of a second corroborative source of evidence is held essential before even a patently credible and reliable account by a witness can be held to prove the allegation.  The absence of such a source of evidence means that a prosecution cannot be commenced (no matter how credible or reliable that single source of evidence may be). 

Where discovery of the truth of a matter can be achieved, it undoubtedly satisfies a fundamental need for recognition of a wrong, allowing the wider community to take stock, learn and move on.  For victims of the wrong the emergence of the truth allows a sense of vindication and what is now commonly referred to as a sense of closure.  

The emergence of the concept of non-adversarial truth and justice commissions are perhaps the most recent demonstration of the extent to which a purest quest for truth as an end in itself can be perceived as achieving a sense of justice for some.  While such commissions cannot be a substitute for a justice system they do have the ability to facilitate reconciliation of years of injustice with the need to move on and forgive.  Notions which coincide closely with the discipline of religion.  More often, however, justice is not assessed by reference to the delivery of the truth alone.  The response to any iniquity – the punishment – is accorded significant weight in the determination by society of whether that end has been met.  This component of the justice process has clearly also varied in its form and nature with the passage of time.  The compatibility of the punishment process with Christian values has also been subject to change, and continues to vary from time to time and from jurisdiction to jurisdiction.  Undoubtedly, any morally accountable discussion of the institution of punishment must demonstrate the process as a compromise between distinct and sometimes conflicting principles. 

H L A Hart, in his seminal work on punishment and responsibility explains the limitations of punishment,

“criminal punishment, as an attempt to secure desired behaviour differs from the manipulative techniques of the Brave New World or the simple incapacitation of those with anti-social tendencies, by taking a risk.  It defers action until the harm has been done …….”

As Hart also observes, having delayed action until the harm has occurred, the extent to which the polarity of the different objectives of punishment come into play will vary greatly according to the nature of the crime, the circumstances of the individual offender and the extent to which the law itself attaches greater weight to one principle rather than another.

The retreat from the notion that just one supreme value of punishment exists makes the exercise of punishment much more complex than it has ever been.  It also reflects more realistically the complexity of human behaviour and the values inherent in Christianity of discipline, protection of the vulnerable, reform and forgiveness.  As knowledge of the complexity of the causes of human behaviour increases, so too has the complexity of society itself, providing a severe challenge to the simplistic approaches with which we could make do for centuries.

The emergence of huge and complex corporate entities, trans-national, organised crime, terrorism and paedophilic computer assisted crime all challenge the process of prosecution as never before.  The phenomenon of drug addiction is also a relatively new variable in determining the behaviour of many who appear as victims and accused in our courts.  The weight attached to deterrence, retribution, reform, restoration or the protection of society now involves a level of knowledge and expertise from sentencers, the careful application of which may still fail to meet continued public expectation of a traditionally retributive disposal.

Achieving justice in such a complex environment with such competing considerations is no mean feat.  The somewhat sterile debate between punishment alone on the one hand and an a exclusively reform based approach on the other has quite simply distracted from the reality that punishment in the 21st Century demands a more comprehensive and considered response.

The very nature of the process is such that it is highly unlikely in any case that there will be a unanimous view of the extent to which the outcome was truly just.  The unsatisfactory nature of that lack of consensus must be the product of human, rather than divine justice but it is one with which we practioners must live.  

The extent to which the Churches today can play a role in providing the community with a way to reconcile its expectations of justice with what can properly and fairly be achieved cannot be over emphasised.  When decisions are made to take no criminal proceedings, or a verdict is returned which falls short of what the victim or the press consider just, the ability of those of us in the system to explain the constraints placed on the system through law or the rules of evidence sound hollow and unfeeling in the tide of grief and anger which can flow from the unresolved and unbearable pain caused by the crime in question.

But it is in the midst of that public frustration that there is the gravest danger of justice being overlooked to fill the gulf of pain that we as society feel from a verdict or sentence which does not fulfil the instinctive needs for retribution or the guarantee of safety for the future.  For this reason, the Prosecutor and the judge are constitutionally separated from each other and given the right and the duty to act independently of each other and of any other person in order to buttress their decisions against populism or expedience.

That necessary independence is recognition of the limits of the law in resolving all injustice.  It is made a duty because of the grave dangers to justice should Prosecutors or judges abandon their faithful application of the law with a desire to please the loudest or most aggressive lobby.  The natural tension between accountability of the public Prosecutor and the vital independence of the Prosecutor can make the Prosecutor’s life a tough lot.  The ability to resist political whim, pressure group or transient media construction on what or who should be prosecuted or not is vital. 

Equally important is the need to cast aside the pressure from the public desire that someone, anyone, be charged for a heinous crime.  Instead, prosecution must truly reflect the public interest in a considered, clinical and independent fashion.  Prosecution to please may be a quick fix.  It may gain superficial popularity but it would surrender the very foundations of what supports a sound system of justice.  

That necessary independence is not, however, an excuse for isolation, impenetrability or arrogance.  The need to protect prosecutorial independence over the years has perpetuated a sense within Scotland of a need for a degree of isolation for the prosecution service.  Closer interaction with victims and witnesses, the police, social work and indeed, the community we serve were practices and activity which it was felt could endanger that independence and, consequently was not something with which Prosecutors were generally comfortable.  Interaction with the Churches and faith groups in Scotland was also fairly superficial and patchy.  

When I joined the service in the early 1980’s justice was a process done on behalf of, but apart from society, despite the great traffic of witnesses, jurors and accused through the courts on a daily basis.

What was not adequately appreciated over the years was that while independence of the Prosecutor is crucial, public confidence in the prosecution system is also a cornerstone of democracy.  It may be the application of the rule of law but it is a service carried out on behalf of the public interest.  Delivery of that service in a manner which meets the needs of society is ever more crucial if the community is to continue to have confidence in it.  

Far from weakening the independence of the system, the act of listening to those who we serve and explaining how we set about our business, including the constraints, allows a better understanding of what we do.  It allows vital parts of the community such as the Church to contribute to that process which it is well able to do given its immediate role in pastoral care and its ability to reflect back to the state the concerns of some of the most vulnerable individuals in our society.  Prosecutors across Scotland are now actively seeking to engage with our local communities and faith groups to ensure that the interpretation of the public interest in prosecution takes into account the concerns and experiences of its widest community.  Greater interaction and visibility in the community is not a public relations exercise for us.  I believe it is one way of ensuring that the process of prosecution becomes more effective and targeted in a manner which can more readily deliver justice.  Greater interaction and visibility in the community is also a product of the evolution of the prosecution process itself.

In my earliest years as a Prosecutor our task was much more straight forward.  Prosecutors prosecuted.  No one other than academics asked seriously what value the process added to society or whether the result of the punitive process changed the behaviour of the accused or resolved wider difficulties for the community.  

The introduction of alternatives to prosecution such as diversion for psychiatric or social work assistance, or to drink related offender programmes, or the dispensing of fiscal fines rather than prosecution were seen simply as humane steps to avoid individuals being sucked into the criminal justice system and simply graduating to a sentence of imprisonment.  But there was little systematic evaluation of whether such alternatives made a difference in the behaviour of an individual or to the community.

More generally, Prosecutors could tick the boxes once we had investigated the case thoroughly and presented the case to the court to the best of our ability.  The notion of accountability to the public from its Prosecutors and indeed its judges for delivering disposals that “worked” could be construed as trespassing on the independence which I mentioned earlier.  If a sentence didn’t reduce the recidivism of an accused then it could be the failings of the individual themselves, or the prisons, of the social workers left to supervise the accused or some other variable such as the legal framework.  

A collegiate approach to the effectiveness of the various processes was absent.  That position has changed and continues to change dramatically.

A problem solving approach to criminal justice demands much more of the component parts of the system.  If it was not obvious before it must be clear today that each of the component parts of system are assessed by the overall outcome.  We each can no longer afford the luxury of working in silos and blaming the other parts of the system for continuing recidivism.  We all share in the responsibility of making the whole system work more effectively and explaining ourselves to the community where the problems of crime continue to grow.  The community will quite rightly treat with disdain a claim of major improvement in the prosecution system if it has no resonance with their own experience.  If I still have someone urinating nightly into my garden from the flat above, it matters little that cases are being progressed more efficiently.  

What matters is effectiveness.  Prosecutors depend on good policemen, good judges and effective defence lawyers if we Prosecutors are to be assessed well.  We also depend on excellent prison officers and criminal justice social workers as well as robust programmes of non-custodial sentences  The recent introduction of local Criminal Justice Boards provides a significant opportunity to grasp this nettle, and to eliminate some of the barriers to achieving the most effective system.

The introduction of youth courts, the domestic violence court in Glasgow and our drugs courts are also allowing us to pilot a new approach to summary justice which looks beyond the immediate crime and brings the various agencies closer together in an attempt to tackle more effectively the manifestation of a troubled life in criminal behaviour.  The models of the community court in the USA are also examples of innovative approaches in dealing with summary crime.  The outcome of the disposals of these courts are being monitored to evaluate the impact on both the community and the individual offenders of this more targeted and specialist approach to these types of case.

While the separate parts of the system are now talking more openly and frankly with each other we also need to go further than that.  Between the citizen and the state there is a space for people to come together to act for the greater good of their community – the Christian church and its members have played a significant role in that space, agitating for change, supporting those made vulnerable because of crime or who as criminals require love and support when they have alienated themselves from the rest of the world through their own actions.  The Church has also played and continues to play a significant role in trying to secure a better quality of justice for all, irrespective of their religious persuasion.

Feedback to the Criminal Justice Boards on the impact of local policies as well as information about the pressing concerns of local parish members can allow the Procurator Fiscal an enhanced understanding of their jurisdiction and the ability to shape prosecution policies to better reflect the public interest.

The Criminal Justice Reform Bill is currently before Parliament.  If passed, it will enhance the quasi judicial role of the Procurator Fiscal and further involve the Procurator Fiscal in the exercise of selecting appropriate disposals of cases rather than just the appropriate forum for prosecutions.  Instead of prosecution, the Procurator Fiscal will have an extended ability to allow an accused person an alternative to prosecution.  The Procurator Fiscal may be empowered to offer fiscal fines of up to £500, compensation orders up to £5,000 as well as fiscal fines on time, involving community work.  

The diversion of these cases from the courts will require greater interaction by the Procurator Fiscal with the local community.  It presents a major opportunity to direct more intensive efforts within the court process to those accused whose offending behaviour shows a pattern of escalation and whose behaviour can impact disproportionately on local communities.

While such changes may increase the effectiveness of what is done in the course of the prosecution process, prosecution may also be used as a catalyst for major social change.  An examination of the impact of the introduction of drink driving legislation, seatbelt legislation as well as the most recent smoking ban are evidence of how far the law can lead to fundamental changes in our attitudes and how we live our lives.  Similarly, the prosecution of domestic violence, racist conduct or religious bigotry may provide clear messages to society about the nature of the community in which we wish to live.

The role of those of Christian faith in supporting changes which do much to enhance the dignity and autonomy of individuals from exploitation and violence provides a significant impetus to carry on in this regard when others may pejoratively brand such developments as political correctness rather than as a genuine attempt to tackle at its very routes the culture of violence and intolerance evident still in our Scottish culture.  

It is a privilege as a Prosecutor to be able play some small part in encouraging the momentum for such change which I know is fully supported by the Christian community.   Disapproval of criminality and exploitation of vulnerability demands action from all of us.  

I’m reminded of the inscription in the Holocaust museum at Washington DC:

“Thou shalt not be a victim.  Thou shalt not be a perpetrator.  Above all, thou shalt not be a bystander.”

Those of us in government or the criminal justice system cannot solve the problems of crime in isolation.  To be able to do so, we need to have skill, ingenuity and innovation.  We also need friends.  Individuals and organisations willing to criticise constructively, to suggest new ideas, to provide feedback on what impact our prosecution policies are having.  I hope that Christians and members of the other great faiths will in future feel more able to contribute to the work of the criminal justice system and in getting to know better how we do what we do, become more confident in the prosecution system as a result.  

I am however aware of the sense of caution urged by Otto Bismarck when he said,

“People who love sausage and people who believe in justice should never watch either of them being made.”

What I do hope will be found by those who observe us is a willingness of Prosecutors to listen, to learn and to approach their task in new and innovative ways taking account of the significant challenges posed by the ever increasingly complex society in which we live.  At the International Association of Prosecutors in 1998, Nelson Mandela presented a robust challenge to those of us who follow this career in how we must approach our task;

 “The challenge for the modern Prosecutor is to become a lawyer for the people.  It is your duty to build an effective relationship with the community and to ensure that the rights of the victims are protected.  It is your duty to prosecute fairly and effectively according to the rule of law; and to act in a principled way without fear, favour or prejudice.  It is your duty to build a prosecution service that is an effective deterrent to crime and is known to show great compassion and sensitivity to the people it serves.”

I believe that vision is one which Prosecutors in Scotland should feel comfortable with but it is also a formidable task.  While our earthly system of justice can only do its best to strive to achieve fair and equitable outcomes, I’m aware that those of you with stronger connections to the source of divine justice will continue to pray that we are inspired to do what is right and just and to act with upmost integrity.  If we fail, we will be judged elsewhere.
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